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In practices of case trial, the main three matters, which should be dissolved by 
the judge in the civil case trial, are finding of case facts, finding of corresponding 
regulations and making a just decision resulting from combination of the first two 
matters. The methods that the judge arrives at just decisions are multiple, but the most 
important one is to argue that case fact-finding is suitable and correct. In the sense, it’s 
important for judges to decide case facts correctly. Only on the basis of a correct 
determination of case facts, can the judge make a fair decision, applying law suitably. 
And then, other matters arise, that is, what’s the scope of facts that should be found? 
Whether the judge has obligation to examine case facts on his or her own initiative? 
How the judge improves skill of fact-finding? The matters above should be solved in 
practices of civil case trial. It’s an effective approach to settle the problems existing in 
the trial practices to resolve the matters above. It benefits maintenance of the trial 
stability and definitude to discuss and improve methods of case fact-finding.  
Based on analysis on the mode of fact determination power, the writer advances 
three suggestions as to how to perfect fact-finding by the judge. First, fact-finding 
should center on the claims and demurs of the suit parties. Second, the judge can find 
case facts only on special circumstances. The last one, judge interpretation can serve 
as a supplement. However, the first issue that should be settled is to determine the 
scope of case facts. Therefore, in order to help the judge get a clear understanding 
about methods of case fact-finding in civil suit practices, on the basis of analysis of 
approaches and methods of fact-finding, this article advances some suggestions as to 
how to construct a lawsuit mechanism of fact-finding, which is centered on trial at 
court,  
 

























目  录 
 
目  录 
 
第一章 影响案件事实查明的因素 ····························································· 1 
第一节 民事案件事实确定的法律意义 ······························································· 1 
一、事实确定之法律价值 ··············································································· 1 
二、事实确定的法律样态 ··············································································· 1 
第二节  影响案件查明的因素 ··············································································· 3 
一、事实探知绝对化的审判理念 ··································································· 3 
二、庭审查明案件事实程序规制的虚化························································ 4 
三、法庭调查的法官控制与当事人控制界限不清 ········································ 7 
第二章 事实查明路径探究 ··········································································· 9 
第一节 案件事实查明方法运用 ··········································································· 9 
一、案件事实范围的确定 ··············································································· 9 
二、在例外情形时应主动审查案件事实························································ 12 
三、法官释明权的行使 ··················································································· 16 
第二节  案件事实范围确定的意义及运用 ··························································· 20 
一、事实范围确定之必要 ··············································································· 20 
二、查明事实与法律适用之关系 ··································································· 21 
第三节 法律关系案例分析法与案件事实查明···················································· 22 
一、法律关系分析法概述及特点 ··································································· 22 
二、法律关系分析法对案件事实查明方法的影响 ········································ 24 
第四节 从法律适用角度看庭审查明事实方法···················································· 25 
一、从法律适用的角度看事实查明方法························································ 25 
二、方法之间存在的差异 ··············································································· 27 
三、事实确定方法非单一性的根源 ······························································· 28 
第三章 以庭审为中心构建有利于案件事实查明的诉讼机制·············· 29 
第一节 完善审前准备程序，确定庭审法官查明事实的范围 ···························· 29 













目  录 
二、理顺审前准备程序的主体 ······································································· 31 
三、以证据和争议焦点整理为中心，充实审前准备程序之内容 ················ 33 
四、把握审前准备的限度 ··············································································· 37 
第二节 把证据规则溶入庭审，确立庭审法官认定事实的方法 ························ 38 
一、现行庭审方式存在可改进空间 ······························································· 38 
二、确立正确的庭审思路 ··············································································· 38 
第三节 为实现当事人在庭审中的辩论权，应确立法官与当事人协同 
发现案件事实的庭审结构········································································ 40 
一、辩论权之法律价值 ··················································································· 40 
二、辩论实质是促使争点披露 ······································································· 41 
结语 ························································································································· 43 


















Chapter 1  Factors Affecting Case Fact-Finding ··································· 1 
Subchapter 1  Legal Significances of the Ascertainment of Facts in  
Civil Cases ····················································································· 1 
Section 1  Legal Value of the Ascertainment of Case Facts ····························· 1 
Section 2  Legal Characters of the Ascertainment of Case Facts ····················· 1 
Subchapter 2  Factors affecting Case Fact-Finding ············································ 3 
Section 1  Trial Ideas of Absolute Fact-Finding··············································· 3 
Section 2  Softening Regulations on Procedure of Fact-Finding in  
Court Trial ······················································································ 4 
Section 3  Confusing Control of the Judge an that of the Parties in  
Court Inquiry ·················································································· 7 
Chapter 2  A Research into Methods of Case Fact-Finding ··············· 9 
Subchapter 1  Performance of Methods of Case Fact-Finding ·························· 9 
Section 1  Determination of the Scope of Case Fact-Finding ·························· 9 
Section 2  Finding Case Facts in the Judge’s Own Initiative on Special  
Circumstances················································································· 12 
Section 3  Exercise of the Power of Judge Interpretation ································ 16 
Subchapter 2  Significances of Defining the Scope of Case Facts and 
Corresponding Problems Rising in the Performance················· 20 
Section 1  Necessity of Determining the Scope of Case Facts ························· 20 
Section 2  The Relation between Fact-Finding and Application of Law·········· 21 
Subchapter 3  Case-Analysis Method of Legal Relations and Case  
Fact- Finding ················································································· 22 
Section 1  Introduction to Case-Analysis Method and Its Characteristics········ 22 
Section 2  Influences of Case-Analysis Method on Method of  
Case Fact-Finding··········································································· 24 
Subchapter 4  A Research on the Finding of the Case Fact in Trial from  
the Perspective of the Application of Law··································· 25 















Section 2  Discrepancy Existing in Different Methods ···································· 27 
Section 3  Origins of Diversity of the Methods to Find Case Fact··················· 28 
Chapter 3  Construction of Lawsuit Mechanism Benefiting  
Case Fact-Finding Centered on Hearing  
at Court ························································································ 29 
Subchapter 1  Perfecting the Preparing Procedure Ahead of Hearing and  
Determining Scope of Case Facts that Should be Found  
by the Judge ·················································································· 29 
Section 1  Construction of the System of Loss of Argument Right as to  
Construct a Suit Model Centered on Claims and Demurs  
of the Parties ··················································································· 30 
Section 2  Determining the Subject of Preparing Procedure Ahead of  
Court Trial ······················································································ 31 
Section 3  Focusing on the Settling of Evidences and Issues and Enriching  
the Contents of Preparing Procedure Ahead of Court Trial ············· 33 
Section 4  Limiting of the Contents of Preparing Jobs Ahead of Court Trial ··· 37 
Subchapter 2  Conforming to Evidence Rules in Trial and Determining  
Methods of Fact-Finding Which are Used by the Judge ············ 38 
Section 1  Necessity of Improving Current Trial Mode ··································· 38 
Section 2  Shaping a Correct Idea of Court Trial ············································· 38 
Subchapter 3  Constructing a Hearing Model in Which Case Facts are  
Found by the Judge and the Parties as to Realize Argument  
Right of Parties in a Lawsuit························································ 40 
Section 1  Legal Insignificances of the Argument Right·································· 40 
Section 2  The Substance of the Argument is to Promote the Finding of  
Issuses of Cases ·············································································· 41 
Conclusion ············································································································ 43 













第一章  影响案件事实查明的因素 1
 

























                   
① 汉斯• 霍曼．普通法的性质与法律推理的比较研究[J]．何兰译，比较法研究，1991，(4)：65． 








































                   
① 黄松有．事实认定权：模式的选择与建构[J]．法学研究，2003，(4)：45． 
② 李开国．民法基本体系研究[M]．北京：法律出版社，1997．44． 
③ 史蒂文••••• J•伯顿．法律和法律推理导论[M]．张志铭、解兴权译，北京：中国政法大学出版社，1998．14． 









































                   
① 黄松有．事实认定权：模式的选择与建构[J]．法学研究，2003，(4)：50． 








































                   























































































                   














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
